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CITY OF HAYWARD
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AGENDADATE 11114100
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WORK SESSION ITEM

Mayor and City Council

Director of Community and Economic Development

Use Permit 00-160-21  - Jack-In-The-Box (IMahesh Gogri - Franchise Operator]
(Applicant) - Toro Development Co. (Owner) - Request to Amend Use Permit
84-164 to Expand Hours of Drive-Through to 24 Hours/Daily - Property is
Located at 31005  Mission Boulevard, Southwesr Corner of Mission Boulevard
and Rousseau Street, Within a CN (Neighborhood Commercial) District

RECOMMENDATION:

It is recommended that the City Council find the project categorically exempt from CEQA and
deny the application for a 24-hour operation.

DISCUSSION:

The Jack-In-The-Box restaurant, located in the Fairway Park Shopping Center, is approximately
95 feet from the nearest residence. It was approved by the City Council in 1984 on appeal from
the Board of Adjustments. At the time, the appellant objected to the drive-in based on anticipated
increase in noise, foot traffic, litter, crime, and late hours of operation, The Council denied the
appeal, limited the hours of operation, and required City Council action on changes to the hours.
Specifically, Condition #lO states that “Huurs qf operation shall be from 6 a.m. to 10 p.m.
Sunday through Thursday and 6 am. to midnight on Fridtzy and Saturday. Any change in hours
of uperation shall be approved in advance by the CiQ Council. ”

The applicant/current operator of the drive-in indicates he purchased the restaurant
appraximately five years ago and was unaware of the condition limiting hours. He stated that
not only has he operated the business on a 24-hour basis, bul that il had been operated in that
manner for 5 years by the previous operator.

City staff received a complaint that the drive-m was operating on a 24-hour basis which resulted
in excessive noise in the area, particularly from customers who played their car radios too loud
while awaiting service at the drive-up window. When the drive-in operator was made aware of
the violation, he filed an application to amend the condition that limits hours of operation in
order to allow a 24-hour operation. Although the dining area does not operate on a 24-hour
basis, the applicant requests that the drive-up window remain open 24 hours. The applicant
indicates that he relies heavily upon late-night business and that his reslaurant provides a service



to the public. The applicant has submitted a petition to keep the restaurant open 24-hours (see
attached Exhibit B). The petition is signed by 112 individuals, many of whom live in the
neighborhood. Three of those signing the petition live within 100 to 250 feet from the restaurant
on the north side of Rousseau Street. Recently, a neighborhood resident claimed that circulators
of the petition claimed that if persons did not sign the petition, the City would close it.

A petition (signed by 100 neighbors) was submitted with issues relating to Fairway Park
Shopping Center and the surrounding neighborhood. One of the points of that petition was that
noise associated with late-night truck deliveries to the Jack-In-The-Box restaurant is
objectionable.

Subsequent to the initial granting of the use permit in 1984, Performance Standards for drive-in
restaurants were added to the Zoning Ordinance which provides standard operating hours. The
Performance Standards for Drive-In Uses in the Zoning Ordinance [see Section 10-l. 1045 j(3)]
states that “Drive-in uses shall be operated in a manner whic11 does not intqfiere with the nurmnl
use of adjoining properks.” Included in these standards are

(a) Noise levels measured at the property line shall not exceed the level of background
noise normally found in the area or 65 decibels, which ever is greater; (c) Hours of
operation, including deliveries to the site, shall be compatible with the needs and
character of the surrounding neighborhood. For purposes of this section, the usual
operating hours shall be considered to be between 630 a.m. and 11:OO p.m. on weekdays
and 7:00 a.m. to I :00 a.m. on weekends.

The applicant’s attorney suggests granting a trial period to allow a 24-hour operation for three to
four months with the operator posting noise control signs on the premises. Staff is concerned that
even if the trial period proves successful, noise could continue to be a problem afterward; and
although the petition submitted by the applicant would appear to reflect some neighborhood
support for the 24-hour operation, staff is concerned that a 24-hour operation would continue to
be an irritation for some of the neighbors. Therefore, if the Council is inclined to expand the
hours of operation, staff recommends that the “usual operating hours” cited above be approved.

Prepared by:

E3iAd&h R. (hh*‘P!ldQk-
Sheldon R. McClellan
Senior Planner

T5z!ii2!i?Lay
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Attachments:
Exhibit A - Area/Zoning Map
Exhibit B - Petition - To keep Jack-In-The-Box Open 24 Hours
Exhibit C - Findings for Denial
Draft Resolution

011.9.00
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EXHIBITC

Findings for Denial

Use Permit Application. 00-160-21
Jack-in-the-Box Restaurant

Mahesh Gogri - Franchise Operator (Applicant)
Toro Development Co. (Owner) :

3 1005 Mission Boulevard

Request to amend Use Permit 84-164 to expand hours of drive-through lane to 24 hours/daily

a. That the City Council find that the Categorical Exemption is complete and final in
accordance with the California Environmental Quality Act Guidelines and reflects
the independent judgment of the City Council based on the fact that the project
conforms to Section 15301, {Existing Facilities} of the CEQA Guidelines.

b. The proposed use is not desirable for the public convenience or welfare in that the
use of the drive-through window during the late night and early morning hours
attracts motorists who often play their car radios too loudly which disturbs the
adjacent residents. The operator has until the latter part of October been conducting
business at the drive-through on a 24-hour basis in violation of the Conditions of
Approval. Approximakly  100 neighbors have signed a petition complaining about
the noise from car radios and early morning and late evening deliveries to the
property;

c. The proposed extension of operating hours of the drive-through window will impair
the character and integrity of the zoning district and surrounding area by not
providing a means to enforce noise abatement of idling vehicles in the drive-through
lane;

d. The allowance to extend the hours of the drive-through lane beyond l&O0 p.m. will
be detrimental to the general welfare of the neighborhood in that the operator of the
business has not provided a means lo insure that past problems of idling cars within
the drive-through lane playing loud music will not continue the practice. The Zoning
Ordinance provides performance standards for drive-in uses and states that such uses
shall be operated in a rnunmr which does not interfere with the normal use qf
adjoining properties. Included in these standards are maximum noise levels and
hours of operation, that include deliveries Co the site. The restaurant has not
operated in compliance to these performance standards in the past and that
continuation of same would remain to be a problem to the neighbors;



e. The proposed hours of operation of the drive-through lane is not in harmony with
applicable City policies and the intent and purposes of the zoning district involved
smce the intent of requiring a use permit for drive-in restaurants is to assure
compatibility of the use with the surroundin,0 area and this assurance has not been
provided. The area surrounding the restaurant is predominantly residential. The
neighbors have complained about noise generated by car radios and late night and
early morning deliveries. There is evidence that the posting of signs requesting
patrons to lower the volume at the neighboring car wash are ineffective. The
applicant has not provided any evidence that the on-gorng  noise problem associated
with car stereos be played too loudly will be alleviated or addressed to the maximum
level possible to be compatible and in harmony with the adjacent residential area.



D R A F T  /’/--y
HAYWARD CITY COUNCIL

R E S O L U T I O N  N O .

Introduced by Council Member

RESOLUTION DENYING USE PERMIT APPLICATION NO.
00-160-21, A REQUEST TO AMEND THE CONDITIONS OF
APPROVAL FOR USE PERMIT NO. 84-164, JACK-IN-THE-
BOX RESTAURANT [MAHESH GOGRI - FRANCHISE
OPERATOR] (APPLICANT), AND TORO DEVELOPMENT
CO. (OWNER), TO ALLOW FOR 24-HOUR OPERATION OF
DRIVE-THROUGH WINDOW

WHEREAS, Use Permit Application No. 84-164 was approved by the City
Council on December 18, 1984, for a Jack-in-the-Box fast-food facility with a drive-through
window located at 31005 Mission Boulevard in a Neighborhood Commercial District (CN),
subject to certain conditions of approval; and

WHEREAS, one of the conditions of approval of the issuance of Use Permit
No. 84-164 was Condition No. 10 which provides as follows: “Hours of operation shall be
from 6 a.m. to 10 p.m. Sunday through Thursday and 6 a.m. to midnight on Friday and
Saturday. Any change in hours of operation shall be approved in advance by the City
Council”; and

WHERFAS,  Use Permit Application No. 00-160-21 concerns a request to
amend the Conditions of Approval of Use Permit No. 84-164 to allow 24-hour operation of the
drive-through window; and

WHEREAS, the City Council hereby finds and determines that:

1. The categorical exemption is complete and final in accordance with the
California Environmental Quality Act Guidelines and reflects the independent
judgment of the City Council based on the fact that the project conforms to
Section 15301 (Existing Facilities} of the CEQA Guidelines.

2. The proposed use is not desirable for the public convenience and welfare in that
the use of the drive-through window during the late night and early morning
hours attracts motorists who often play their car radios too loudly, which
disturbs the adjacent residents. The operator has, until the latter part of
October, been conducting business at the drive-through window on a 24-hour
basis in violation of the Conditions of Approval. Approximately 100 neighbors
have signed a petition complaining about the noise from car radios and early
morning and late evening deliveries to the property.



3. The proposed extension of the operating hours of the drive-though window will
impair the character and integrity of the zoning district and surrounding area by
not providing a means to enforce noise abatement of idling vehicles in the drive-
through lane.

4. The allowance to extend the hours of the drive-through lane beyond 1O:OO p.m.
will be detrimental to the general welfare of the neighborhood in that the
operator of the business has not provided a means to insure that past problems
of idling cars within the drive-through lane playing loud music will not
continue. The Zoning Ordinance provides performance standards for drive-in
uses and states that such uses shall be operated in a manner which does not
interfere with the normal use of the adjoining properties. Included in these
standards are maximum noise levels and hours of operation, including deliveries
to the site. The restaurant has not operated in compliance to these performance
standards in the past and continuation of the same would remain a problem to
the neighbors.

5. The proposed hours of operation of the drive-through lane is not in harmony
with applicable City policies and the intent and purposes of the zoning district
involved since the intent of requiring a use permit for drive-in restaurants is to
assure compatibility of the use with the surrounding area and this assurance has
not been provided. The area surrounding the restaurant is predominately
residential. The neighbors have complained about noise generated by car radios
and late night and early morning deliveries. There is evidence that Ihe posting
of signs requesting patrons to lower the volume at the neighboring car wash are
ineffective. The applicant has not provided any evidence that the ongoing noise
problem associated with car stereos played too loudly will be alleviated or
addressed to the maximum level possible and in harmony with the adjacent
residential area. Accordingly, Use Permit Application No. 00-160-21 is denied.

NOW THEREFORE BE IT RESOLVED, upon the basis of the aforementioned
findings, the City Council hereby denies Use Permit Application No. 00-160-21, based on the
above findings.

IN COUNCIL, HAYWARD, CALIFORNIA , 2000

ADOPTED BY THE FOLLOWING VOTE:

AYES:

NOES:
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ABSTAIN:

ABSENT:

ATTEST:
City Clerk of the City of Hayward

APPROVED AS TO FORM:

City Attorney of the City of Hayward
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