
C I T Y O F

HAYUIRRD
HEART O F THE R A Y

DATE January 5 2010

TO Mayor and City Council

FROM Chief ofPolice

SUBJECT Amendment of Chapter 4 Article 9 ofthe Hayward Municipal Code Relating to
Curfews for Minors

RECOMMENDATION

That Council introduces the attached proposed Curfew Ordinance for inclusion in the City of

Hayward Municipal Code

SUMMARY

The Cityscurrent Curfew Ordinance has proven to be limited in its effectiveness as a tool in our

effort to protect youth from victimization and involvement in criminal activity it also has fallen

short of our growing need to assist parents and guardians in carrying out their parental responsibility
to exercise reasonable supervision and control over minors entrusted to their care The proposed
new Daytime and Nighttime Curfew Ordinance addresses this issue in that it will hold parents and

guardians accountable if they knowingly permit or by insufficient control allow their minor to

violate the daytime curfew portion of this Ordinance The existing Ordinance does not allow for

this Ifapproved this Curfew Ordinance improves and replaces the existing Ordinance and aligns
the enforcement processes and procedures with the CitysAdministrative Citation process

By enacting this Article the Council would be updating the citys existing Curfew Ordinance for

minors to ensure the Ordinance conforms to the federal Appellate Court decision Nunez vCity of

San Diego 114F3d 935 9th Cir 1997 which required sufficient specificity in the Ordinance

language

BACKGROUND

A Curfew Ordinance is needed to protect youth from unlawful and corrupting influences it is an

effective tool to reduce juvenilecrimeespecially violent crime committed by and perpetrated by
and againstjuveniles Curfew Ordinances help to promote the public health safety and general
welfare during late night and school hours The intent ofthe Ordinance is to reduce the incidents of

juvenile crime and victimization and is not intended to prohibit prevent or interfere with a youths



exercise ofFirst Amendment or other rights under the United States ConstitutionThisArticles

provisions preserve those constitutionally protected rights

The existing nighttime and daytime curfews for minors area significant factor in the Citys efforts
to minimize juvenile violence criminal streetgang activity and crime by and against juveniles in
the City This proposed Ordinance provides new definitions and a clear civil process than provided
in the existing Ordinance and it allows for easier compliance and enforcement with current law
The actual curfew times outlined in the existing Ordinance would not be changed Daytime curfew
pursuant to State truancy laws is in effect during the hours in which school is in session

Nighttime curfew hours are set forth as follows by existing Ordinance
1 1000pm on any Sunday Monday Tuesday Wednesday or Thursday until600am of

the followingday and

2 1201am unti1600am on any Saturday or Sunday

DISCUSSION

A daytime and nighttime curfew for minors is in the interest ofthe public health safety and general
welfare The experience of other cities with daytime and nighttime curfews has shown the
effectiveness ofthese laws Ina 1997 survey by theUS Conference ofMayors of 347 cities 93
of respondents said that curfew laws are a useful tool for police officers eightythree percent ofthe
cities said curfew enforcement helps to make the streets safer for residents and another 83

expressed that acurfew helps curb gang violence Fiftythree percent ofcities whose curfew law
had been in effect for over ten years saw a reduction ofjuvenile crime that they attributed to their
curfew laws Also a1172 surveyed cities with a daytime curfew law report that it has cut down on

truancy

Californias compulsory education laws require children between six and eighteen years ofage to

attend school with a limited number of specified exceptions Education Code 48200etseq
The focus on truancy under California law rests on the responsibilities ofparents or guardians
actions in compelling school attendance for the minor child When the states compulsory
education laws are violated it is the parent or guardian who is legally responsible When the
minor reaches the age of twelve the responsibility is shared between the minor and the parent or

guardian

While California State law provides certain procedures for the school district and the police to

find a truant student and return the student to school an unwilling student faces no consequence
for truancy other than expulsion from school The youth are therefore on the street and frequently
become involved iri criminal activities including drug and alcohol abuse Because of their lack
ofmaturity and experience persons under the age of 18 are particularly susceptible to the lure of
unlawful and gangrelated activities and to becoming the victims of crime

Enforcement and Accountability

Truancy Enforcement is principally handled by the Police DepartmentsSchool Resource
Officers Although regular patrol officers handle a small percentage of truants about 2 to 3
each school year the school resource officers are the primary resource to find detain and
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process nearly all truants throughout the year This is due largely to the fact that the school
resource officers are familiar with the students and their behavior patterns and they are often able
to figure out the latest trendy hangouts and recognize students at first sight

In early 2009 the Hayward Police Department began a series of meetings with School District
officials in an effort to bring about ahigher degree of consistency in how the District and the

police handled problem students These discussions emanated from the fact that a handful of
students at each site were often found to be involved in a majority ofthe schools incidents of
aberrant behavior The two agencies realized that in order to truly be effective in dealing with

problem students they had to work in collaboration to identify which students were at the

highest risk of bad behavior then work together to identify the best solutions to solving the

problem either through legal accountability facilitated by the School Resource Officers
administrative sanctions imposed by the District intervention services of other agencies or any
combination of them AMultiDisciplinary Team MDT was formed in the spirit ofthis

accountability agreement and the team has already identified twenty 20 problem students to

whom these wraparound services are being applied Truancy is a major factor in nearly all of
the MDT cases and the School Resource Officers play akey role in identifying cases for MDT

referral

Absent the disruptive student nature of the cases handled by the MDT each year there are

roughly 150 to 160 other chronically truant students The School Districts School Attendance
Review Board SARB which follows up on truancy cases relies heavily on school resource

officers enforcement and input in its deliberations The proposed Ordinance increases parental
accountability and initiates a civil process for follow through which would enormously improve
our ability to effect positive change in issues of chronic truancy

The Police Department estimates that approximately 98 of minors found in violation of late

night curfew are also repeat violators of daytime truancy as well The Department is confident
that avastly improved response to daytime truancy violations will assuredly have a diminishing
effect on nighttime curfew as well Strengthening the process and mechanisms of enforcement
as outlined in the proposed Ordinance will afford all officers particularly School Resource
Officers with a level of consistency and follow through they do not yet at have at their

disposal Increased accountability on the violatorsparent means the school resource officer can

immediately facilitate and the process can compel any of the resources designed to follow up
on the problem and ultimately correct the behavior MDT referral family counseling through the
Police Departments Youth and Family Services Bureau SARB referral andor administrative

sanction The proposed ordinance affords School Resource Officers greater options rather than

simply picking up truants and returning them to school for the behavior to repeat itselfday after

day with little to no consequence

By specifically aligning this Ordinance with the CitysAdministrative Citation Process it will be
easier to enforce and significantly reduce the need to use the juvenile justice system which

struggles to keep truants and curfew violators from repeatedly offending In addition it demands
a level ofparental accountability that the existing Ordinance does not address Finally the new

Ordinance outlines the steps of the civil process that occurs when aviolation is cited wherein the
current version of this Ordinance does not
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Nighttime and daytime curfews will assist the council in its objective to protect the welfare of
minors by 1 reducing the likelihood that minors will become the victims of criminal acts 2
reducing the likelihood that minors will participate in criminal acts unlawful gangrelated
activity drug use or narcotics trafficking and 3 assisting parents and guardians in carrying out

their parental responsibility to exercise reasonable supervision and control overminors entrusted
to their care

The Ordinance seeks to achieve the above in two principal ways

To make it an infraction for minors to remain in public places within the City of Hayward
without lawful purpose during curfew hours

2 To make it an infraction for a parent or guardian of aminor to knowingly permit or by
insufficient control allow the minor to remain in public places within the City of Hayward
without lawful purpose during curfew hours

Adraft Ordinance attached hereto has been reviewed and approved by the City Attorney as to form
and content

ECONOMIC IMPACT

An improved daytime and nighttime Curfew Ordinance addresses the fact that unsupervised youth
tend to gather in public places and often get into trouble or danger The implementation ofthis
Ordinance would likely result in decreased instances ofcrime particularly property crimes
where there is an inherent economic loss to victims Impacting wandering or wayward kids through
this helpful tool would assuredly decrease the amount of time and resources necessary for the police
and other community organizations to search for missing or runaway youth Fewer instances of
kids becoming victims ofviolence as a result ofunsupervised wandering ofthe streets would

assuredly decrease the staggering costs of emergency responses by police fire and medics

FISCAL IMPACT

In addition to all other remedies or penalties provided by law acurfew violation is punishable by
administrative penalties authorized by Chapter 1 Article 7 ofthe Hayward Municipal Code and set

forth in the CitysMaster Fee Schedule According to the current 2010 schedule an

Administrative Citation issued for violation ofthis Ordinance results in a 100 fine A second
violation results in a200 fine A third or subsequent violation results in a500 fine The City will

likely realize nominal revenues as a result of fines associated with enforcement under the
Administrative Citation process The number of citations issued for violations ofthis Ordinance is
difficult to predict and entirely dependent on compliance and the number ofcalls for police services
to handle such violations

Gufem Ordinance 4 of5
January 5 2010



PUBLIC CONTACT

Once adopted by the Council the police department will initiate a public awareness effort

through the local media about the existence and content of the Ordinance Over the course ofthe

past year there have been numerous meetings between members of the HPD the HUSD and
various parent and community groups The existence of the current Curfew Ordinance and the

development of this Ordinance has been a regular topic of discussion at those meetings Parents

and school officials alike have voiced concern about the effectiveness of our combined efforts to
curb truancy and youth violence associated with incorrigible or impressionable wayward youth
The introduction of a more effective truancy and Curfew Ordinance is prompted by those public
sentiments

Through regular meetings held between the Hayward Police Department and various community
groups such as Parent Teacher Association PTA meetings quarterly Gang Awareness

presentations we will continue to discuss the implementation of consistent truancy reduction
efforts between the City and the HUSD

SCHEDULE

Once adopted the Hayward Police Department will continue to enforce juvenile daytime and

nighttime Curfew Ordinances However enforcement policies will be brought into compliance
with the updated language of this Ordinance

Prepared by Jeffrey A Snell Sergeant School Resource OfficerProgram

Recommended by Ron Ace Chief ofPolice

Approved by

FX

Gregory T Jones City Manager

Attachments Draft Ordinance
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ORDINANCE NO

ORDINANCE OF THE HAYWARD CITY COUNCIL

AMENDING ARTICLE 9 OF CHAPTER 4 OF THE
HAYWARD MUNICIPAL CODE RELATING TO
CURFEW HOURS FOR MINORS

NOW THEREFORE THE CITY COUNCIL OF THE CITY OF HAYWARD

DOES ORDAIN AS FOLLOWS

Section 1 Chapter 4 Article 9 ofthe Hayward Municipal Code Curfew Hours for

Minors is hereby amended to read in full as follows

ARTICLE 9

CURFEW HOURS FOR MINORS

Youth Protection Ordinance

Section Subject Matter

4900 TITLE

4901 PURPOSE AND INTENT

4902 DEFINITIONS

4903 NIGHTTIME CURFEW OFFENSE

4904 LIMITATIONS TO NIGHTTIME CURFEW OFFENSE

4905 DAYTIME CURFEW OFFENSE

4906 LIMITATIONS TO DAYTIME CURFEW OFFENSE

4907 ENFORCEMENT

4908 PENALTIES

4909 HEARINGS ON THE

IMPOSITION OF ADMINISTRATIVE PENALTIES

APPEALS
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ARTICLE 9

CURFEW HOURS FOR MINORS

Youth Protection Ordinance

SEC4900 TITLE This Article shall be known as the Curfew Hours for

Minors Ordinance

SEC4901 PURPOSE AND INTENT The purpose of this Article is toprotect
youth from unlawful and corrupting influences to reduce juvenile crime especially violent

crime committed by and perpetrated against juveniles and to promote the public health safety
and general welfare during late night and school hours Although the City Council desires to

reduce the incidents of juvenile crime and victimization the City Council does not intend to

prohibit prevent or interfere with ayouthsexercise of First Amendment or other rights under

the United States Constitution This Articles provisions preserve those constitutionally protected
rights

In enacting this Article the City Council is updating the Citysexisting curfew ordinance

for minors to ensure the ordinance conforms to Nunez v City of San Diego 114F3d 935 9th
Cir 1997 which requires sufficient specificity in the ordinance language

The City Council hereby finds and declares that

a The Citysnighttime and daytime curfews for minors are a significant factor in the

City of Haywardsefforts to minimize juvenile violence criminal streetgang
activity and crime by and against juveniles in the city

b Because of their lack of maturity and experience persons under the age of

eighteen years are particularly susceptible to the lure ofunlawful and gangrelated
activities and to becoming the victims of crime

c Appropriate nighttime and daytime curfews will assist the City Council in its

objective of protecting the welfare of minors by 1 reducing the likelihood that

minors will become the victims of criminal acts 2 reducing the likelihood that

minors will participate in criminal acts unlawful gangrelated activity drug use

or narcotics trafficking and 3assisting parents and guardians in carrying out

their parental responsibility to exercise reasonable supervision and control over

minors entrusted to their care

d Daytime and nighttime curfews for minors will be in the interest ofthe public
health safety and general welfare
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SEC4902 DEFINITIONS For the purpose ofthis Article certain words and

phrases are defined and certain provisions shall be construed as herein set out unless it shall be

apparent from their context that a different meaning is intended

a Nighttime Curfew hours means 1 1000pm on any Sunday Monday
Tuesday Wednesday or Thursday unti1600am of the following day Friday
2 1201amunti1600amon any Saturday or Sunday

b Daytime Curfew Hours means For any minor who is subject to compulsory
education or to compulsory continuing education the actual hours when said

minorsschool is in session

c Emergency means an unforeseen combination of circumstances or the

resulting state that calls for immediate action The term includes but is not

limited to afire anatural disaster an automobile accident or any situation

requiring immediate action to prevent serious bodily injury or loss of life

d Minor means any person less than 18 years of age unless the person is

1 on active duty with the armed forces ofthe United States 2 validly married
whether or not the marriage has been dissolved or 3 otherwise emancipated
under California Family Code sections 7000 et seq or another states laws For

the purposes ofthis Article the term is synonymous with the terms youth and

juvenile

e Adult means any person 18 years of age or older

fj Parent means a person who is a natural parent adoptive parent or stepparent of
another person

g Guardian means 1 a person who under court order is the guardian of the

person of aminor or 2 apublic or private agency with whom aminor has been

placed by a court or 3 a person who is at least eighteen 18 years of age and is
authorized by the minors parent or guardian to have the care and custody of that

minor

h Public place means any place to which the public or a substantial group of the

public has access and includes but is not limited to streets roads alleys
sidewalks highways and the common areas of schools hospitals apartment
houses office buildings public buildings transport facilities shops parks
playgrounds malls places of amusement eating establishments shopping centers

and parking lots



i Remain means to 1 linger or stay whether on foot or in a vehicle or 2 fail to

leave premises when requested to do so by apolice officer or the owner operator
or person in control of the premises

SEC4903 NIGHTTIME CURFEW OFFENSE

a A minor commits an offense if he or she remains in any public place within the

City ofHayward during nighttime curfew hours

b A parent or guardian of aminor commits an offense if he or she knowingly
permits or by insufficient control allows the minor to remain in any public place
within the City of Hayward during nighttime curfew hours

SEC4904 LIMITATIONS TO NIGHTTIME CURFEW OFFENSE The
offenses listed in section4903shall not apply when the minor is

a Accompanied by the minors parent guardian or other adult having care or

custody of the minor or

b On an errand directed by his or her parent guardian or other adult having care or

custody of the minor without any unnecessary detour or stop or

c In said place or places in connection with or as a requirement of a business
trade profession or occupation in which the minor is lawfully engaged or going
to or returning home from without any unnecessary detour or stop or

d Involved in an emergency receiving medical treatment or care or going to or

coming from a medical appointment without any unnecessary detour or stop or

e In amotor vehicle train or bus involved in interstate travel or the minor is

waiting at a train station or officially designated bus stop during the hours that

those modes of transportation function or

f On the sidewalk abutting the minors residence or abutting the residence of anext

door neighbor if the neighbor did not complain to the police department about the
minors presence or

g Attending a school religious or other recreational activity such as amovie play
concert school event or sporting event or going to or returning home from such

activity without any unnecessary detour or stop or

h Exercising First Amendment rights protected by the United States Constitution
such as the free exercise of religion freedom ofspeech and the right of assembly



SEC4905 DAYTIME CURFEW OFFENSE

a It is unlawful for any minor who is subject to compulsory education or to

compulsory continuation education to loiter idle wander or be in a public place
when said minors assigned school is actually in session This section shall also

apply to aminor whose enrollment status is under suspension expulsion or

transfer in progress

b A parent or guardian of a minor commits an offense if he or she knowingly
permits or by insufficient control allows aminor who is subject to compulsory
education or to compulsory continuation education to violate4905a No

parent or guardian shall refuse to take custody ofaminor who has been detained
arrested or issued acitation for violation ofthis Article

SEC4906 LIMITATIONS TO DAYTIME CURFEW OFFENSE The

offenses listed in section4905shall not apply when the minor is

a Accompanied by the minors parent guardian or other adult having care or

custody of the minor or

b On an errand directed by his or her parent guardian or other adult having care or

custody of the minor without any unnecessary detour or stop or

c In said place or places in connection with or as a requirement of abusiness
trade profession or occupation in which the minor is lawfully engaged or going
to or returning home from without any unnecessary detour or stop or

d Involved in an emergency receiving medical treatment or care or going to or

coming from amedical appointment without any unnecessary detour or stop or

e Offof the school campus for lunch orschoolrelated activity and has in his or her

possession avalid school issuedoffcampus permit or is otherwise authorized to

be absent from his or her school pursuant to the provisions of California

Education Code 48205 or any other applicable state or federal law or

f Exempt by law from compulsory education or compulsory continuing education

as provided by the California Education Code or is going directly to or coming
directly from a compulsory alternative education program activity or



SEC4907ENFORCEMENT

a Before taking any enforcement action under this Article apolice officer shall ask

the apparent offenders name address age and reason for being in the public
place and any other information reasonably necessary to determine whether a

violation exists The officer shall not issue a citation or make an arrest under this

Article unless the officer reasonably believes that an offense has occurred as set

forth above

b There is no requirement of a first warning in order for the officerto issue an

Administrative Citation under this Article

SEC4908 PENALTIES A person who violates aprovision of this Article is

guilty of a separate offense for each day orpart ofa day during which the violation is committed
continued or permitted In addition to all other remedies or penalties provided by law a

violation of any ofthe sections contained in this Article is punishable by administrative penalties
as set forth in Chapter IArticle 7 of the Hayward Municipal Code

SEC4909 HEARINGS ON THE IMPOSITION OF ADMINISTRATIVE

PENALTIES APPEALS Any person subject to administrative penalties pursuant to this

Article shall have the right to request an administrative hearing in accordance with Hayward
Municipal Code 1707through1710 inclusive The administrative penalties imposed by this

Article do not preclude other potential civil actions or criminal prosecution under any other

provision of law including but not limited to Education Code 48264

Section 2Severance Should any part of this Ordinance be declared by a final decision

by a court or tribunal ofcompetent jurisdiction to be unconstitutional invalid or beyond the

authority ofthe City such decision shall not affect the validity of the remainder of this

Ordinance which shalt continue in full force and effect provided that the remainder of the

Ordinance absent the unexcised portion can be reasonably interpreted to give effect to the

intentions of the City Council

Section 3 In accordance with the provisions of Section 620 of the City Charter this

Ordinance shall become effective 30 days from and after the date of its adoption
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INTRODUCED at aregular meeting ofthe City Council ofthe City of Hayward

held the day of 2010 by

ADOPTED at aregular meeting ofthe City Council of the City of Hayward held

the day of 2010 by the following votes of members of said City Council

AYES COUNCIL MEMBERS
MAYOR

NOES COUNCIL MEMBERS

ABSTAIN COUNCIL MEMBERS

ABSENT COUNCIL MEMBERS

APPROVED

Mayor of the City of Hayward

DATE

ATTEST

City Clerk of the City of Hayward
APPROVED AS TO FORM

City Attorney ofthe City of Hayward
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