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Reed Smith LLP
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Suite 1800
San Francisco; CA94105-3659
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Via Facsimile and Email: List-Mayor-CouDcil@hayward-ca.gov

Mayor Michael Sweeney
and City CouncilMembers
City ofHayward
City Hall Building
777B Street
Hayward, CA 94541-5007

Airport Property Partners, LLC

Dear Mayor Sweeneyand Fellow C01UlCil Members :

This firm represents Airport Property Partners, LLC and Hayward FBO LLC, which as you may know
operatehangar and fueling facilitiesat the Hayward Executive Airport (knownas APP Jet Center)
pursuant to a lease with the City of Hayward. It is our understanding that the City Councilis being
asked to approve at their December20, 2011 meeting a lease arrangementwith HaywardAirport
DevelopmentLLC ("HAD") that will providefor phased-in use andoperation of variousairport
facilities. This new lease arrangement grewout of a May 2009 Request for Proposalsfor
Redevelopmentofthe formerAir National Guard site and Development ofAircraft StorageHangars at
the Hayward ExecutiveAirport. Pursuantto that RFP, the Citywas "interestedin a proposal that
maximizes the use of the site as a multi-dimensional development, incorporating commercial, non
aviation development. privatehangar development and taxi-laneaccess and associated ramp space."
The RFP establishedminimumspecifications and requirementsand contemplated significant capital
expenditures on the part oftbe successful proponent. The "product" ofthis RFP processappearsto be
the proposed lease agreementwith HAD,in which event the City has failedto abideby its own
procurement requirements, and insteadparticipatedin a sole-source negotiationin violationof the City's
own established procedures, and to the detrimentof other potentiaJ proposersand existingAirport
tenants, Moreover, the proposedterms of the lease arrangementwith HAD clearlyappear to be far
below market rates which implicatewell-established prohibitionsagainst the sale or encumbrance of
public property at less than market value, and may rise to the levelofa breach of the City's obligationof
good faith and fair dealing in contracts it has with existing tenants, such as Airport PropertyPartners.
My client's specificconcerns include:

1. The proposed lease/project proposal withHAD is contraryto the City'sprocurement
procedures as establishedin the 2009 RFP for Developmentof Aircraft Storage Hangars. Eventhough
the City reservedthe right to "amendor cancel"the RFP, it was required to provide noticeof such
actions and instead appearsto have done a completeoverhaulof the procurementprocesswithoutnotice
and for the intendedbenefit ofonly one proposer. Moreover, there is no indicationin the December 12,
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2011 report fromthe PublicWorksDireetorto the CouncilAirportCommittee as to how, ifany, of the
specificrequirements of the RFP arc to be met underthe CUrrent leaseproposal. For example, there is
no indicationthat a firmcommitment bas beenmadeby the proposer, or is required by the City, for
development and use of the entiresite, or a definedportionof the site,nor does thereappearto be a
specifiedcapital requirement. As such,the City's actionsappeararbitrary and capricious andin
violationof its ownestablished procurement process.

2. The proposed lease terms withHAD are far belowmarketrate. Although the actual lease
betweenHAD andthe City has apparently not been made public, the above-referenced PublicWorks
Directorreport indicates that hangarrental rates are at $0.52per squarefoot per year. Thisamountis
merely a fraction of the hangarrental rates at the Airportpostedon the City's website. The City
specifiesin published materials that rentalrates for hangarspaceat the Airportis approximately $3.76
per square foot per year,whichis reflective of market rates. See FY2011 Master Fee Schedule at p. 100.
The rent in the proposed lease withHADis a fractionof that amount, and the hangarspacebeingrented
is of a higher quality and size than anyotherscurrently available at the Airport. The City'sentryinto this
marketas a "landlord" offeringsubstantially below-market rates raisestwo criticalissues. First, as you
know, the City as a municipal corporation docsnot have theright or power to makeany gift or authorize
the makingofany-gift, of any publicmoneyor thing of valueto any individual, municipal or other
corporation. Consistent with this prohibition, the City cannot sell or otherwise encumber property at
below its appraisedfair marketvalue. Second, by participating in a below-market arrangement with a
competitorofmy client, the City exposes itself to a claim that it has breached the obligation of good
faith and fair dealing implied in everycontract In this case, the City and my clienthave a contractual
relationship througha groundleaseat the Airport whichfurther requiresthat my client investadditional
capital in hangarspace it owns. My client enteredinto that arrangement, andmadethosecommitments,
in good faith and withthe full expectation that the City wouldtake no actionto deliberately undermine
its ability to fairly compete. However, in this instance, the City, as the landowner, has created an
unlevelplayingfield by advantaging onecompetitor througha rent agreement that is far below market
and not available to otherparticipants or tenants.

3. As a recipientof grant funding fromthe Federal Aviation Administration, the Hayward
Airportcannotengagein economic discrimination. Specifically, underapplicable FAA Grant
Assurances provisions, in the eventthe "sponsor itself exercises any of the rightsandprivileges referred
to in this assurance, the servicesinvolvedwill be providedon the sameconditions as wouldapplyto the
furnishing ofsuch services by commercial aeronautical service providers authorized by the sponsor
under these provisions.JI In other words, the FAA prohibitsunjust, unfair anddiscriminatory economic
practices.

Wehope that the City will reevaluate theproposedlease arrangement in lightof its own procurement
practicesas well as those requirements that it deal fairly withall Airporttenants. We thank youfor
your consideration, and we are ofcoursehappy to answeranyquestions you mayhave.
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