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Re: December 10, 2013 City Council Meeting - Proposed Amendment to the Hayward
Municipal Code adding Article 16 to Chapter 4 regarding simulated gambling devices
and proposed revisions to the definitions section of the Hayward Zoning Ordinance
(Section 10-1.3500)

Dear Madam Clerk:

This firm represents Ron Doyle and Net Connection Hayward, LLC ("Net Connection"). Net
Connection operates a business at 778 B Street in Hayward. Net Connection's business is one of
the direct targets of the proposed ordinance before the City Council. Net Connection presents
this letter in order to submit its further comments regarding the proposed ordinance. More
specifically, Net Connection submits this letter to correct various inaccuracies in the staff reports
to the City Council on these matters. Please note that this letter is intended to supplement Net
Connection's earlier letter to the City, dated November 7,2013, submitted in conjunction with
the hearing before the Planning Commission.

First, the report from the Director of Development Service and City Attorney to the City Council
dated December 10,2013 (hereinafter the "Staff Report"), incorrectly states that Net Connection
did not indicate "simulated internet gambling" in conjunction with its business license
application. To the contrary, as found by the federal court in Net Connection Hayward, LLC v.
City ofHayward, Northern District of California Case No. 12-1212, Net Connectionfully
disclosed the nature of its business to the City prior to receiving its business license. The City,
thereafter, chose to issue the business license to Net Connection. Consequently, Net Connection
has a vested property right in its business license to operate its current business at 778 B Street.
While Net Connection has no knowledge of the disclosures made by other businesses in the City
in conjunction with their business license applications, the record needs to be clear that Net
Connection made every effort to be transparent with the City in the application process.
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Second, the Staff Report refers to various complaints regarding some of the customers of the
"simulated gambling businesses." According to the StaffReport, these complaints include
loitering, smoking in the parking lot, using the access area behind the downtown Lucky's store
as a parking lot, one occasion where several men were playing dice in front of one of the stores,
use of inappropriate parking lots belonging to neighboring businesses, and late night noise. To
the extent these alleged complaints relate to Net Connection's business, the City is, or should be,
well aware that these problems are not unique to Net Connection's business. People regularly
loiter in the downtown area. Employees from the Lucky' s store regularly smoke in the back
alley behind Lucky's. The adjacent business owner who complains about use of her parking lot
admittedly has no sign indicating that such parking lot is private, or for use by her patrons only.

Importantly, Net Connection only has the ability to control its business and area immediately
outside its business, and has made reasonable efforts to do so. When the City brought to Net
Connection's attention the issue of its customers using an adjacent business owner's parking lot,
Net Connection offered to purchase a sign for that business owner stating that the parking was
private and for use by patrons ofthat business only. The City indicated it was going to
communicate this offer to the business owner, and to date no response from that owner has been
communicated back to Net Connection. In short, even though the issues identified by the City
are by no means unique to Net Connection, Net Connection has done everything it can do within
its power to address the City's concerns.

The Staff Report further notes that there have been approximately 50 calls for service since the
beginning of2013 to the three existing "simulated gambling businesses" in the City. While Net
Connection cannot speak to the number of these calls that were directed to the other two
businesses in the City, Net Connection is not aware of a single incident where it made a call for
assistance to the Hayward Police Department. Rather, to the extent the police appeared at Net
Connection's business, the police did so of their own volition, and not because of any
disturbance or other incident. The simple fact that the police opted to visit Net Connection's
business to conduct "security checks" or otherwise does not mean Net Connection's business is a
public nuisance. Surely, if the police made a similar number of unsolicited visits to any number
ofbusinesses in Hayward for purposes of conducting "security checks," the same or even a
greater number of arrests would occur.

It is also important to note that, at the two day evidentiary hearing in federal court in the Net
Connection Hayward, LLC v. City ofHayward litigation, the only evidence presented by the City
that links any of these alleged problems to Net Connection was from the testimony ofthe
adjacent business owner regarding unauthorized use of her parking lot. Not a single witness
presented by the City could testify that Net Connection's customers were the cause of any public
nuisance or other disturbance. Since that time, at the request of the City, Net Connection has
taken additional steps to address the City's concerns. Net Connection has not received any
further indication from the City that Net Connection's efforts are insufficient. Net Connection
has been, and will continue to be, responsive to communications from the City. And, as was

DOWNEYIBRAND
ATTORNEYS llP



Miriam Lens, City Clerk
December 10, 2013

Page 3

more than evident from the testimony before the federal court in the ongoing litigation, Net
Connection has every desire to run a clean business, and to be a good neighbor within the
downtown area.

To ensure that the actual facts on these issues are before the City Council, we attach for the
record the transcripts from the two day evidentiary hearing in the Net Connection Hayward, LLC
v. City ofHayward litigation.

Very truly yours,

Enclosures
1345251.1
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